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DEPARTMENT OF ENERGY

10 CFR Part 710

[Docket No. DOE-HQ-2012-0001-0274]
RIN 1992-AA36

Procedures for Determining Eligibility

for Access to Classified Matter or
Special Nuclear Material

AGENCY: Department of Energy.
ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) is amending its regulations which
set forth the policies and procedures for
resolving questions concerning
eligibility for DOE access authorization.
The revisions update and provide added
clarity throughout the regulations, and
streamline the process for resolving
access authorization eligibility
determinations. Additionally, DOE is
updating references to DOE Offices and
officials to reflect the current DOE
organizational structure.

DATES: This rule is effective November
16, 2016,

FOR FURTHER INFORMATION CONTACT:
Mark R. Pekrul, Office of Departmental
Personnel Security, (202) 586—-4097,
mark.pekrul@hg.doe.gov; or Christina
Pak, Office of the General Counsel, (202)
586-4114, christina.pak@hgq.doe.gov.

SUPPLEMENTARY INFORMATION:
1. Background
1I. Summary of Comments and Responses
III. Section-by-Section Analysis
IV. Procedural Analysis
A. Review Under Executive Order 12866
and 13563
B. Review Under Executive Order 12988
C. Review Under the Regulatory Flexibility
Act
D. Review Under the Paperwork Reduction
Act
E. Review Under the National
Environmental Policy Act
F. Review Under Executive Order 13132
G. Review Under the Unfunded Mandates
Reform Act of 1995
H. Review Under the Treasury and General
Government Appropriations Act, 1899
L. Review Under Executive Order 13211
J. Review Under the Treasury and General
Government Appropriations Act, 2001
K. Approval by the Office of the Secretary
of Energy
L. Congressional Notification

I. Background

The Department of Energy is
publishing this final rule in order to
update and clarify DOE’s policies and
procedures for the denial and revocation
of access authorizations.

10 CFR part 710 had not been
substantively updated since 2001 (66 FR
47062, Sept. 11, 2001). Since that time,
as the Department has gained

operational experience under the
existing rule, revisions to update and
clarify provisions in the rule became
appropriate. On April 19, 2016, DOE
issued a notice of proposed rulemaking
(NOPR) to propose the updating of part
710 (81 FR 22920). The NOPR proposed
amending the existing rule to: (1)
Accord primacy to the national
Adjudicative Standards when
determining eligibility for access
authorization; (2) clarify that DOE can,
in exigent circumstances, suspend an
access authorization without recourse to
certain administrative procedures; (3)
permit individuals subject to criminal
proceedings to suspend access
authorization revocation proceedings
under this part, subject to certain
conditions; (4) limit the ability of the
Appeal Panel to consider new evidence
on appeal of a decision by the
Department’s Office of Hearings and
Appeals or the Manager to deny or
revoke access authorization; (5)
introduce a one-year waiting period
before an individual, previously the
subject of denial or revocation of access
authorization, may be reconsidered for
access authorization; (6) add to part 710
the requirements of Presidential Policy
Directive 19, which provides appeal
rights to the Department’s Office of
Inspector General under certain
circumstances; (7) revise, delete, and
add definitions for certain terms used in
the regulation; and (8) update references
to DOE Offices and officials to reflect
the current DOE organizational
structure.

As described below, DOE makes only
a few minor changes to the existing rule
that are different than those proposed in
the NOPR. Details of those change to the
existing rule are summarized in Section
II. DOE’s responses to public comments
received on the NOPR are discussed in
Section IIL

Laws, regulations and directives
which may apply to part 710 include,
but are not limited to: The Atomic
Energy Act of 1954; Executive Order
13467 (73 FR 38103, June 30, 2008;
Executive Order 12968 (60 FR 40245,
August 2, 1995, as amended); Executive
Order 13526 (75 FR 707, January 5,
2010); Executive Order 10865 (25 FR
1583, February 24, 1960, as amended);
Executive Order 10450 (18 FR 2489,
April 27, 1954, as amended);
Presidential Policy Directive 19
(October 10, 2012).

II. Summary of Comments and
Responses

DOE published a NOPR on April 189,
2016 (81 FR 22920), inviting public
comments on proposed regulatory
changes in the NOPR. In response to the

publication of the NOPR, DOE received
the following comments:

1. A commenter indicated that the need for
the rule is not clearly addressed and that it
seems the new rule will slow down rather
than streamline the process.

Response: DOE disagrees with both
observations. The rule is needed to ensure
DOE has an efficient, effective and fair
program for determining whether individuals
are eligible for access classified matter, and
to provide due process procedures for those
who are determined ineligible for such
access. The rule is also necessary to
implement certain existing requirements (see
§710.1, Purpose). Further, in many ways, as
described in section II of this final
rulemaking, the rule does bring greater
efficiencies to the process.

Response: As the commenter failed to
provide any specific suggested edits or other
indication of language he or she wished
changed or added, DOE will not alter the
wording of the rule in response to this
comment.

2. Another commenter expressed concern
with the proposed changes to §§710.29 and
710.30 of the previous rule that would limit
the introduction of new evidence on appeal.
The commenter notes that the changes would
not allow for an individual to show
continued rehabilitation after the closing of
the administrative record. DOE acknowledges
that the changes to §§ 710.29 and 710.30
would mean that an individual would not be
able to show continued rehabilitation after
the closing of the administrative record.
However, the DOE does not believe the
Appeal Panel is the appropriate venue for the
consideration of new evidence, including
evidence that may demonstrate continued
rehabilitation or reformation. The
introduction of new information should be
limited to the administrative review hearing
where an Administrative Judge can assign
proper weight to new information by
questioning the individual and other
witnesses about the evidence and consulting
with the DOE psychologist or psychiatrist, as
appropriate, about the relevance and
significance of the information. These
changes would be consistent with the
policies governing the introduction of new
evidence during the appeal process at other
federal agencies. For example, the Defense
Office of Hearings and Appeals (DOHA)
makes industrial security clearance
determinations for contractor employees of
Department of Defense organizations and
approximately 20 other federal agencies and
organizations. The Appeal Board that decides
appeals from decisions issued by DOHA is
prohibited from receiving or considering new
evidence. Response: Not accepted.

In addition to the foregoing
comments, DOE has determined that, for
purposes of clarity and consistency with
the previous rule, the term *‘appeal” as
used in §§ 710.9(e) and 710.21(c)(2) to
refer to a federal employee’s right to
request further review by the Office of
the Inspector General (OIG) should be
replaced with “request for review” or
“review’’ since the term “appeal” does
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not accurately reflect the role of the OIG
under part 710. OIG is not an appellate
body with authority to correct or order
the reversal of a security clearance
decision.

III. Section-by-Section Analysis

DOE amends 10 CFR part 710 as
follows:

The title of this part is revised to
delete the words “CRITERIA AND” to
reflect the proposed deletion of the
criteria in current § 710.8, and because
the term “Procedures’” adequately
describes the content of the rule.
Additionally, the heading, Subpart A,
“General Criteria and Procedures for
Determining Eligibility for Access to
Classified Matter and Special Nuclear
Material,” is deleted. Previously, the
entire body of this rule was
denominated as Subpart A to Part 710.
In this revision, each existing
undesignated subpart heading is
designated as an individual subpart, in
accordance with the U.S. Government
Printing Office’s Document Drafting
Handbook.

1. The current heading “GENERAL
PROVISIONS” located above current
§710.1 is revised to add “SUBPART A
—"" at the beginning.

2. Section 710.1 “Purpose’” deletes
references to the specific types of
individuals to which this part applies
since this information is set forth in
§710.2; and updates the applicable legal
authorities.

3. Section 710.2 ““Scope” clarifies that
determining eligibility for an
individual’'s access authorization
requires application of the national
Adjudicative Guidelines, and reference
to “criteria” is deleted.

4. Section 710.3 “Reference’ deletes
the reference to the Atomic Energy Act
and replaces it with a reference to the
Adjudicative Guidelines.

5. Section 710.4 “Policy” replaces the
phrase “criteria for determining
eligibility for access authorization and”
with “procedures” in paragraph (a) to
reflect the deletion of the criteria in
current § 710.8. Previous § 710.4(c) is
renumbered § 710.32(b)(1). Previous
§ 710.4(d) is renumbered § 710.32(b)(2).
Previous paragraphs (e) and (f) are
deleted since the situations addressed in
those paragraphs are already covered in
the rule. Previous paragraph (g) is
renumbered § 710.32(c).

6.In § 710.5 “Definitions” a number
of new or revised definitions are added.
In addition, the terms contained in this
section have been re-ordered so that
they are listed in alphabetical order;
previous § 710.5(b) would be deleted as
unnecessary.

The term “DOE Counsel” is amended
to delete the requirement that such an
individual be subject to a favorably
adjudicated background investigation.
Instead, the requirement that such an
individual must hold a DOE Q access
authorization, the grant of which is
predicated on a favorably adjudicated
background investigation, is added.

The term ‘“Administrative Judge” is
amended in the same fashion and for
the same reasons as the definition of
“DOE Counsel,” and also to delete the
requirement that this person be a
“senior management official.”

The term “Director” is added and
defined as the Director, Office of
Departmental Personnel Security, to
reflect organizational changes within
the DOE’s personnel security program.

The terms “Local Director of
Security’” and “Manager” are revised to
reflect organizational changes
throughout DOE.

The term “national security
information” is deleted as it does not
appear anywhere in this rule.

7. The previous heading “CRITERIA
AND PROCEDURES FOR
DETERMINING ELIGIBILITY FOR
ACCESS TO CLASSIFIED MATTER OR
SPECIAL NUCLEAR MATERIAL”
located above previous §710.6 is
revised to add “SUBPART B—" at the
beginning, and to delete “CRITERIA
AND?” to reflect the deletion of the
criteria in proposed § 710.8.

8. Section 710.6 “Cooperation by the
individual.”

(1) Paragraph (a)(1) revises the
language for clarity but does not change
it substantively.

(2) Paragrapﬁ (a)(2) updates the
reference to polygraph examinations to
be consistent with the intent of 10 CFR
part 709, and updates terms as in
paragraph (a)(1), described above.

(3) Paragraph (b) reflects current DOE
organizational structures.

(4) Paragraph (c) clarifies the process
by which an individual could appeal
decisions taken by DOE under proposed
paragraphs (a)(1) and (a)(2).

9. The previous § 710.7 “‘Application
of the criteria” removes references to the
criteria and clarifies that all
determinations of eligibility for access
authorization at DOE will be made in
accordance with the national
Adjudicative Guidelines. DOE has for
several decades utilized the criteria
previously in § 710.8 to determine
eligibility for access authorization.
When the national Adjudicative
Guidelines were introduced in 1997,
DOE began using them in conjunction
with the criteria previously in § 710.8.
This revision makes all access
authorization determinations in reliance

solely on the Adjudicative Guidelines.
The previous title “Application of the
criteria” is revised to replace “criteria”
with “Adjudicative Guidelines.”
Additionally, the previous § 710.9(a) is
renumbered §710.7(d) to clearly
indicate how information obtained by
DOE may be considered derogatory
under the Adjudicative Guidelines and
used to determine access authorization
eligibility. The last sentence of the
previous § 710.7(a) is moved to the
beginning of § 710.7(d) where it more
logically fits.

10. Previous § 710.8 ““Criteria” is
removed in its entirety, since exclusive
reliance on the national Adjudicative
Guidelines for making access
authorization eligibility determinations
renders this section unnecessary.

11. The previous § 710.9 “Action on
derogatory information” is renumbered
§710.8.

(1) Previous paragraph (a) is moved to
§710.7(d) as indicated in the discussion
of §710.7.

(2) Paragraph (a)—previously
paragraph (b)—removes the specific
reference to a DOE mental evaluation as
an example of actions that can be taken
to resolve derogatory information. Since
a mental evaluation is just one of many
actions DOE can take to resolve
derogatory information, DOE is deleting
the example to avoid any misperception
that DOE is limited to this action.

(3) Previous paragraph (e) is
renumbered as paragraph (d) and is
revised to reflect changes in the DOE
organizational structure.

12. Previous § 710.10 “Suspension of
access authorization” is renumbered
§710.9.

(1) Paragraph (b) clarifies that the
Department can take immediate action
to suspend an individual’s access
authorization, without taking actions to
investigate derogatory information,
when there are immediate threats to the
national security or to the safety and
security of a DOE facility or employee.
An individual whose access
authorization has been suspended under
these circumstances is entitled to due
process protections as set forth in part
710 before the Department makes a final
decision on the individual’s eligibility
for access authorization.

(2) Previous paragraph (b) is
renumbered as paragraph (c). Paragraph
(c) clarifies the responsibilities of the
Manager upon the recommendation of a
Local Director of Security that an
individual’s access authorization should
be suspended.

(3) Paragraph (e) is added to reflect
the requirements of Presidential Policy
Directive 19, and provides that a Federal
employee who believes action to
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suspend his or her access authorization
was taken as retaliation for having made
a protected disclosure of information
may submit a request for review of the
decision to the Department’s Office of
the Inspector General.

13. The previous heading,
“ADMINISTRATIVE REVIEW,” located
above previous §710.20, is
predesignated as Subpart C by adding,
“SUBPART C—" at the beginning,.

14. 710.20 “Purpose of administrative
review” remains unchanged except for
an editorial revision clarifying that the
procedures in proposed Subpart C
“govern” and not just “‘establish
methods for” the conduct of
administrative review proceedings
under this part.

15. Section 710.21 “Notice to the
individual”

(1) Paragraph (b)(7) clarifies that the
Administrative Judge has the option of
conducting administrative review
hearings via video teleconferencing. The
use of video teleconferencing for this
purpose has been piloted with
successful results. Additionally,
paragraph (b)(7) includes information
previously contained in § 710.34,
““Attorney representation,” which is
deleted. The previous §710.34
addressed the responsibility of the
individual to provide DOE with notice
of representation by an attorney, so the
substance of § 710.34 fits better in
paragraph (b)(7) since it already
addresses the individual’s right to
attorney representation.

(2) Paragraph (b)(8) clarifies that in
the event that an individual fails to file
a timely written request for a hearing
before an Administrative Judge, the
Manager shall issue a final decision to
revoke or deny an individual’s access
authorization.

(3) Previous paragraphs (c)(1) and
(c)(3) are renumbered as paragraphs
(b)(10) and (b)(11), respectively, for
better flow.

(4) Paragraphs (b)(12)(i) through (iii)
address the rights of individuals who, at
the time they receive a notification letter
pursuant to § 710.21, are the subject of
criminal proceedings for a felony
offense or for an offense which is
punishable by more than a year in
prison. The addition clarifies that
individuals in that situation have the
right to decide whether to continue with
or withdraw from the Administrative
Review process, Under the previous
rule, the discretion to continue with the
Administrative Review process resided
with DOE. Under the revision, the
individual concerned decides to either
(1) proceed with Administrative
Review, requiring him/her to participate
fully in the process, or {2) withdraw

from the Administrative Review
process, resulting in the administrative
withdrawal of the individual’s access
authorization. Once the individual’s
criminal law matter concludes, a request
for access authorization could be
resubmitted.

(5) Paragraph (c)(2), embodying the
requirements of Presidential Policy
Directive 19, is added providing that a
Federal employee who believes action
to deny or revoke access authorization
under the Administrative Review
process was taken as retaliation for
having made a protected disclosure of
information may submit a request for
review of the decision to the
Department’s Office of the Inspector
General.

16. Section 710.22 “Injtial Decision
Process” clarifies, in paragraph (c)(4),
that if the individual does not exercise
his/her right to appeal the initial
decision of a Manager to deny or revoke
access authorization within 30 calendar
days of that decision, the Manager’s
initial decision would become final
action not subject to further review or
appeal.

17. Section 710.25 “Appointment of
Administrative Judge; prehearing
conference; commencement of
hearings” clarifies the authority of the
Administrative Judge to conduct
liearings via video teleconferencing and
shorten the time limit for the
Administrative Judge to commence a
hearing, from 90 days to 60 days from
the date the individual’s request for
hearing is received by the Office of
Hearings and Appeals. This change
reflects the DOE Office of Hearings and
Appeals’ current internal procedures for
commencing a hearing,

18. Section 710.26(5) was proposed to
be amended to delete “if possible” after
“All witnesses shall be subject to cross-
examination,” and add “except as
provided in § 710.26(1)"” in its place.
Upon review, the reference to § 710.26(1)
is not necessary, so this change is not
being made in the revised rule.

19. Section 710.27 “Administrative
Judge’s decision” indicates that the
Administrative Judge shall render a
decision as to the granting or restoring
of an individual’s access authorization
within 30 calendar days from the date
of receipt of the hearing transcript. This
change reflects the DOE Office of
Hearings and Appeals’ current internal
procedures for issuing a decision.

20. Section 710.28 “Action on the
Administrative Judge's decision”
clarifies that an Administrative Judge's
decision shall constitute final action not
subject to review or further appeal if a
written request for a review of the
decision by the Appeal Panel is not filed

within a timely manner with the
Director. Additionally, paragraph (c)
addresses the process by which the
Department may appeal a decision by
the Administrative Judge to grant or to
continue an individual’s access
authorization, to comport with the
process in previous paragraph (b) which
addresses how the individual may
appeal a decision by the Administrative
Judge to deny or revoke access
authorization.

21. Section 710.29 “Final appeal
process” reflects, in paragraph (e}, that
an appeal decision would be based
solely upon information in the
administrative record at the time of the
Manager’s decision or the
Administrative Judge’s initial decision.
Consequently, previous paragraphs (h),
(i) and (j) are deleted in their entirety.
Paragraphs (a) through (d} are revised to
reflect the current Departmental
organization and to more clearly
describe the process by which an
Appeal Panel is convened. Paragraph (f)
is revised to clarify that the Appeal
Panel’s decision is not subject to further
review or appeal.

22, Previous §710.30 “New evidence”
is deleted to reflect that an appeal
decision is based solely upon
information in the administrative record
at the time of the Manager’s decision or
the Administrative Judge’s initial
decision.

23. Section 710.30 “Action by the
Secretary,” previously § 710.31 and
renumbered § 710.30 in the revised rule,
states that the Secretary’s
responsibilities could be delegated in
accordance with Executive Orders
12968 and 10865. Also, references to
previous § 710.29(h) and (i) are deleted
since those sections are deleted.

24. Section 710.31 “Reconsideration
of Access Eligibility.” This section,
renumbered from § 710.32, provides for
a minimum of one year between a final
decision to deny or revoke access
authorization and the time when an
individual may apply for
reconsideration. Previously, part 710
contained no time limit and many
individuals sought reconsideration
within days of receiving a final decision
denying or revoking the individual’s
access authorization. Further,
individuals had been permitted to file a
request for reconsideration repeatedly,
even after previous reconsideration
requests have been denied. A one-year
time limit conveys clear expectations to
the individual as to when a
reconsideration request could be
accepted and would reduce the undue
burden on the Department of
considering multiple close-in-time
appeals. In addition, paragraph {d) more



|
f
|
x
|

71334

Federal Register/Vol. 81, No. 200/Monday, October 17, 2016 /Rules and Regulations

clearly describes the reconsideration
process.

25. The previous heading,
“TERMINATIONS,” located above
previous § 710.33 is predesignated as
Subpart D by adding, “SUBPART D—"
at the beginning.

26. Section 710.32 “Terminations.”
This section, is renumbered from
§710.33. Section 710.32(a), previously
§710.33, clarifies that if the procedures
of this part are terminated after an
unfavorable initial agency decision has
been rendered, any subsequent requests
for access authorization for an
individual would be processed as a
review of the decision by the Appeal
Panel, unless a minimum of one year
has elapsed. Section 710.32(b)(1),
previously § 710.4(c), indicates that the
type of criminal proceedings for which
DOE may take action to terminate
processing an access authorization
application include felony offenses and
offenses punishable by one year of
imprisonment or longer. Previously, this
threshold was six months; this change
to one year is consistent with the one-
year time frame in § 710.21. Section
710.32(b)(2) and § 710.32(c), are
renumbered from previous § 710.4(d)
and (g), respectively.

27. Previous § 710.34 “Notice to
individual’’ is deleted. The substance of
previous § 710.34 is added to § 710.21.

28. Section 710.33 “Time frames,”
previously § 710.35, is renumbered as
§710.33.

29. Section 710.34 “Acting Officials,”
previously § 710.36, reflects
organizational changes within the
Department and permits the Deputy
Associate Under Secretary for
Environment, Health, Safety and
Security greater flexibility to delegate
his/her responsibilities under part 710.
Previously, these responsibilities could
only be exercised by persons in
security-related Senior Executive
Service positions. The change permits
the Deputy Associate Under Secretary
for Environment, Health, Safety and
Security to delegate his/her authorities
under part 710 to persons in senior
security-related positions. It is expected
that only persons in GS-15 or Senior
Executive Service positions would meet
this requirement. This change enhances
the Department'’s ability to effectively
manage the Administrative Review
process prescribed by part 710.

Appendices

The national Adjudicative Guidelines
are Appendix A.

IV. Procedural Requirements

A. Review Under Executive Orders
12866 and 13563

This final rule has been determined
not to be a “‘significant regulatory
action” under Executive Order 12866,
“Regulatory Planning and Review,” 58
FR 51735 (October 4, 1993).
Accordingly, this rule is not subject to
review under the Executive Order by the
Office of Information and Regulatory
Affairs within the Office of Management
and Budget.

DOE has also reviewed the regulation
pursuant to Executive Order 13563,
issued on January 18, 2011 (76 FR 3281
(Jan. 21, 2011)). Executive Order 13563
is supplemental to and explicitly
reaffirms the principles, structures, and
definitions governing regulatory review
established in Executive Order 12866.
To the extent permitted by law, agencies
are required by Executive Order 13563
to: (1) Propose or adopt a regulation
only upon a reasoned determination
that its benefits justify its costs
(recognizing that some benefits and
costs are difficult to quantify); (2) tailor
regulations to impose the least burden
on society, consistent with obtaining
regulatory objectives, taking into
account, among other things, and to the
extent practicable, the costs of
cumulative regulations; (3) select, in
choosing among alternative regulatory
approaches, those approaches that
maximize net benefits (including
potential economic, environmental,
public health and safety, and other
advantages; distributive impacts; and
equity); (4) to the extent feasible, specify
performance objectives, rather than
specifying the behavior or manner of
compliance that regulated entities must
adopt; and (5) identify and assess
available alternatives to direct
regulation, including providing
economic incentives to encourage the
desired behavior, such as user fees or
marketable permits, or providing
information upon which choices can be
made by the public.

DOE emphasizes as well that
Executive Order 13563 requires agencies
to use the best available techniques to
quantify anticipated present and future
benefits and costs as accurately as
possible. In its guidance, the Office of
Information and Regulatory Affairs has
emphasized that such techniques may
include identifying changing future
compliance costs that might result from
technological innovation or anticipated
behavioral changes. DOE believes that
this rule is consistent with these
principles, including the requirement
that, to the extent permitted by law,
agencies adopt a regulation only upon a

reasoned determination that its benefits
justify its costs and, in choosing among
alternative regulatory approaches, those
approaches maximize net benefits.

B. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction.

With regard to the review required by
section 3(a)}, section 3(b) of Executive
Order 12988 specifically requires that
Executive agencies make every
reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in section 3(a) and section
3(b) to determine whether they are met
or it is unreasonable to meet one or
more of them. DOE has completed the
required review and determined that, to
the extent permitted by law, this
regulation meets the relevant standards
of Executive Order 12988.

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.} requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” (67 FR 53461,
August 16, 2002}, DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process (68 FR 7990). DOE
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has made its procedures and policies
available on the Office of the General
Counsel’s Web site at http://
www.gc.doe.gov.

This rule amends procedures that
apply to the determination of eligibility
of individuals for access to classified
information and access to special
nuclear material. The rule applies to
individuals, and would not apply to
“small entities,” as that term is defined
in the Regulatory Flexibility Act. As a
result, the rule does not have a
significant economic impact on a
substantial number of small entities.

Accordingly, DOE certifies that the
rule will not have a significant
economic impact on a substantial
number of small entities, and, therefore,
no regulatory flexibility analysis is
required.

D. Review Under the Paperwork
Reduction Act

This rule does not impose a collection
of information requirement subject to
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

E. Review Under the National
Environmental Policy Act

DOE has concluded that promulgation
of this rule falls into a class of actions
which would not individually or
cumulatively have significant impact on
the human environment, as determined
by DOE’s regulations (10 CFR part 1021,
subpart D) implementing the National
Environmental Policy Act (NEPA) of
1969 (42 U.S.C. 4321 et seq.).
Specifically, this rule is categorically
excluded from NEPA review because
the amendments to the previous rule are
strictly procedural {categorical
exclusion A6). Therefore, this rule does
not require an environmental impact
statement or environmental assessment
pursuant to NEPA.

F. Review Under Executive Order 13132

Executive Order 13132, 64 FR 43255
(August 4, 1999), imposes certain
requirements on agencies formulating
and implementing policies or
regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined this
rule and has determined that it does not
preempt State law and does not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various

levels of government. No further action
is required by Executive Order 13132.

G. Review Under the Unfunded
Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4) generally
requires a Federal agency to perform a
detailed assessment of costs and
benefits of any rule imposing a Federal
Mandate with costs to State, local or
tribal governments, or to the private
sector, of $100 million or more. This
rulemaking does not impose a Federal
mandate on State, local or tribal
governments or on the private sector.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277), requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
or policy that may affect family well
being. This rule, has no impact on
family well-being. Accordingly, DOE
has concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

1. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any significant energy action. A
“significant energy action” is defined as
any action by an agency that
promulgates or is expected to lead t